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Cas t le  Va l ley  Spec ia l  Serv ice  D is t r i c t .  (  "  Cas t , l e  Va} Iey "  )  ,

Nor t ,h  Emery Water  Users Associat ion ( "NEWUA" )  and Hunt ington-

C l - e v e l a n d  I r r i g a t i o n  C o m p a n y (  "  H u n t  i n g t o n -  C l e v e l a n d "  )

(co l l -ec t ive ly ,  "Appel lants /pet i t ioners"  )  ,  by  and t ,hrough the i r

respect ive at torneys, .T€f f  rey W. Appel and W. Herbert  McHarg of

Appel & Warlaumont ,  and ,J .  Craig Smith of  Nielsen & Senior,

respect fu l ly  submi t  th is  Jo in t  Object ion to  Renewal ,  Appeal ,  and

Request for Hearing of  the Divis ion of  Oi l ,  Gas and Mining



/

(  "Divis ion" )  determinat ion Lo approve renewal of  Co-Op Mining

Company'  s (  "  Co-op" 1 Bear Canyon Mine permit  (AcT/015 /  02i l  d.ated

Augus t  11 ,  1 ,997 .

IJEGAIT AUTHORITY AIilD {IURTSDICTTON OF THE BOARD

Appel lants/pet i t ioners consist  of  a governmental  ent i ty and

two non-prof i t  corporat ions that provide the major i ty of  the

domest ic ,  munic ipa l ,  i r r iga t ion and indust r ia l  water  to  Nor thern

Emery County.  They hereby appeal a Divis ion determinat ion to

approve the renewal of a Permit held by Co-Op Mining Company.

Administ , rat , ive review of a Divis ion determinat ion by the Board of

o i ] ,  Gas  and  M in ing  ( "Board " )  i s  p rov ided  fo r  under  R645-300-zL l .

Persons with an interest that may be adversely af fected may

appeal  a  Div is ion determinat  ion to  th is  Board.  Cr i t i ca l  water

sources of  Appel lant s/pet i t ioners are located in the vic ini ty of

the Bear Canyon Mine. NEWUA has developed and uses Birch Spring to

provide dr inking and stockwater to the unincorporated port ions of

Northern Emery County.  Cast le Val ley has developed and ut i l izes

Big Bear Springs to provide dr inking water to i ts customers. Both

Birch and Big Bear spr ings are in c lose proximity Lo the area being

mined by Co-Op. Hunt ington-Cleveland hofds the water r ights which

are ut i l ized by Cast, l -e Val- Iey to serve i ts customers and by NEWUA

to serve the domest ic needs of unincorporated Northern Emery

County

As water r ights holders and water users of  water sources in

the immedia te  area o f  Co-Op's  min ing,  the AppelLants /Vet i t ioners
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have interest,s that have been adversely af  fected under R545-300 -z1-L

and R645-1-00- l -00.  Fur thermore,  cer ta in  evenLs have occur red,

studies have been completed and informat ion has been gathered since

the Board l -ast  reversed the Divis ion's renewal of  th is permit  t ,hat

show a hydrologic connect,ion bet,ween the mine waters and the

spr ings .  Despit  e this evidence, t .he Divis j -on approved the renewal

o f  Co -Op ' s  Pe rm i t  on  Augus t  11 ,  L9g7 .

Appel l -ant,s/eet i t ioners request the Board appoint  an unbiased,

neutral hearing examiner t,hat is trained in hydrology, geology, and

other  re la ted d isc ip l ines to  conduct  the hear ing,  to  take ev idence,

and to recommend f indings of  fact  and conclusions of  l -aw to the

Board. The Board has authority to make such an appoint,ment under

sec t i on  40 -  5 -10  (6 )  o f  t he  U t .ah  Code  and  RG4 j - -  j - 13 - l -00  o f  t he  U tah

Admin i s t r a t i ve  Code .  Ce r ta i n l y ,  unde r  R545 -300 -212 .100 ,  no  pe rson

who presided at the Informal Conference may preside at  the Board's

hearing or part ic ipate in the decis ion. The new evidence involved

in this request for agency act ion requires expert  considerat ion,

and is  wor thy  o f  a  f resh,  hard- look.

I t .  is obvious from the unsupported and superf ic ia l  f indings in

t ,he Divis ion Order that the Divis ion did noL adequately consider

the new evidence presented at the Informal Conference. fnstead,

and desp i te  cont rad ic tory  tes t imony presented by Co-Op's  own

exper ts ,  i t  appears  that .  the Div is ion t reated the r r f  ac ts ' r  as

estab l ished,  and essent . ia l ly  rubber-s tamped i ts  pr ior  dec is ion.



RELIEF REQUESTED

Appel-1ant,s/eet i t ioners respectful ly requesL this Board reverse

the Divis ion determinat ion approving renewal of  Co-Op's Permit  and

enf orce the hydrologic requirement.s and environmental protect ion

standards of  the exist ing permit  and Utah law. These requirements

cannot,  be met unt i l  Co-Op determines i ts impact on the water

budget,  obtains more hydrologic data and resolves t .he disputed

j -ssues ra ised by Appel lants /eet i t ioners . I f  the permi t  is

ul t imately renewed, at  a minimum, addit , ional-  terms and condit ions

must, be included in the permit. t,hat are designed to prot ect the

Appel l -ants /eet i t ioners .  Th is  Board has author i ty  to  grant  th is

re l i e f  under  R645-303-233 .11 -0 ,  wh ich  fo rb id . s  renewa l  un less  the

t,erms and condit ions of  the exist ing permit .  are being

sa t i s fac to r i l y  me t ;  R545-303  -233  . : -20 ,  wh ich  fo rb ids  renewa l  i f  coa l -

mining operat, ions are not in compl iance wit,h the environmental

p ro tec t i on  s tandards  i n  t . he  s ta te  p rog ram;  R645-301- -700  e t .  seq .  ,

which requires adequat.e basel ine hydrologic and geologic dat a,

monitor ing, and t .he protect ion or replacement of  water r ights;

R645 -300 -1 -33  . 400 ,  wh i ch  requ i res  t he  D i v i s i on  t o  assess  t he

probable cumulat ive impacts of  mining and determine that the mining

operat ion is designed to prevent damage to the hydrologic balance

ou t , s ide  the  pe rm i t ,  a rea ;  and  R545-301- -800  e t . seq . ,  wh ich  d i c ta tes

that,  bonds be suf f  ic ient t ,o cover damage to water sources. These

requ i rements  were not ,  met  in  the Div is ion 's  Order .
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ARGITMEIf,IS AI-ID BASIS FOR APPEAIJ

Appel- lants/pet i t ioners formal ly lodge an appeal of  the

D iv i s ion ' s  pe rm i t  renewa l  dec i s ion  under  R545-300-211-  w i th  the

Board, request,  a hear ing and hereby incorporate herein by reference

their  Obj ect ions to Permit  Renewal and Request for Informal

Conference (exh ib i t  A) ,  a long wi th  Objector 's  Jo in t ,  Post  rn formal

Conference Memorandum and Closing ArgumenL (exhibit B) and the

ent i re record below including al l  informat ion contained in the

f  i l -es  o f  the Div is ion.  The issues ra ised before  the Div is ion in

the Informal Conference are now r ipe for Board review and act, ion.

Appel - lants /pet i t ioners  argue spec i f ica l ly ,  and wi thout  waiv ing

any ot,her arguments that they may raise before or informat ion they

may present  to  the Board,  that :

1 .  The Appel lants /eet i t ioners  have a  vested r ight  recognized

by Utah law t .o use t ,he waters ar is ing from spr ings located in c lose

prox imi ty  to  Co-Op's  min ing operat ions,  inc lud ing B ig  Bear  Canyon

and Birch Springs, for cul inary and i rr igat ion purposes. Mining

has det r imenta l ly  a f fec ted and in ter fered wi th  these r ights  and no

replacement has been made or made avai lable as required by law.

2.  The Div is ion 's  lega l  conc lus ion as set  for th  in  the Order

is  based on admi t ted ly  obso le te  f  ac t .s ,  and is  er roneous .  In  i ts

Order,  the Divis ion at tempted to discount the arguments of

Appel- lant s /Vet i t , ioners by construing them in some sort  of

metaphysical-  sense, rat .her than on the basis of  wel l  supported

facts  and conc lus ions grounded in  accepted sc ient i f i c  methodology.

The real i ty  is ,  however ,  that ,

5
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Appe l lan ts /ee t i t i oners  a rguments  tha t  Co-Op 's  m ine  opera t ions  a re

hydro logica l ly  connected to the Spr ings are based on facts ,

observa t ions ,  exper ience ,  and  accep ted  sc ien t i f i c  methods  suppor ted

by  rea l  occur rences .

3 .  To  the  con t ra ry ,  the  F ind ings  o f  Fac t  i n  the  D iv i s ion

Order  are based on unsupported staLement .s  wi th no reference to the

record,  ignore the event ,s  that  establ ish a hydro logic  connect ion

and d isregard test imony presented at  the Informal  Conference.  The

Concl -us ion of  Law reached by t ,he Div is ion is  erroneous,  in  that  i t

over looks the log ica l  reasoning that  a Cumul-at ive Hydro logic  Impact

Assessment  ( "CHIA" )  must  be inadequat .e i f  i t  is  based on a Probable

Hydrologic  consequences (  "pHC" )  conLain ing inaccurate and

insu f f i c ien t  da ta .  Fur the rmore ,  the  D iv i s ion  made no  a t tempt  to

rat ional ly  resolve the opposing theor ies and d id not  inc lude any

condi t ions on i t ,s  approval  o f  the permi t  renewal  to  a l low for  the

resolut , ion of  the d ivergent  theor ies of  water  t ransi t  in  the

geo log ic  a rea  in  ques t ion .

4 .  The  D iv i s ion 's  s t .a tements  tha t  the  base l ine  da ta ,  the  PHC

and CHIA were i n  ex i s tence , yet uncontested by

Appe l l -an ts /pe t i t i oners ,  a t  the  t ime  o f  the  t99 t  pe rmi t  renewa l -  and

appea l  the re f  rom imp ly  tha t  Appe l l -an t  s '  /  Pe t i t i oners '  cha l lenge  i s

un t ime ly .  Th is  reason ing  unrave ls  based  on  asser t ions  in  the

Div is ion '  s  Order  conf  i rming t ,hat  laches can never  apply  to  such a

chal lenge.  The Div is ion stated that ,  the CHIA is  a "dynamic

documenL, t .hat accommodates new inf ormat ion and changes as our

understanding increases,  "  and that  :



the purpose of  moni tor ing in format ion is  to  test  the
assumpt ions and concJusions made at  the t ime of  permi t
i ssuance ,  and  to  dec ide  whe ther  m id -course  ad jus tments  in
min ing operat ions are necessary to  keep the mine in
compl iance wi th i ts  permi t  and the state regulaEory
program.

D i v i s i o n  O r d e r  a t  8 .

The ev idence presented at  the fnformal  Conference establ ished,

at  a min imum, the ex is tence of  a hydro logic  connect ion between the

mine  and  the  Spr ings .  On  tha t  bas  j - s ,  add i t i ona l  tes t  we l l s ,  d r i l l

ho les,  and moni tor ing methodology and equipment  should be emplaced

Lo ensure protect ion of  the water  sources and compl iance wi th sLate

and  federa l  l aw and  regu la t ion .  As  s ta ted  by  the  D iv i s ion  i t se l f ,

the CHIA must  accommodate th is  new informaLion,  and that  enta i ls

requ i r ing  Co-Op to  ob ta in  su f f i c ien t  base l ine  da ta .

5 .  Cur ren t l y ,  the  PHC lacks  su f f i c ien t  i n fo rmat ion  to

determine whether  adjustments must  be made.  I t  is  based on

t,heories that are now outdated and preempLed by new theories

postu lated by Co-Op'  s  own exper t  .  As such,  t ,he Board should

consider  t .he new informat , ion presented at  the Informal  Conference,

and require t,hat Co-Op obtain further hydrologic data to update and

correct  the PHC so t ,hat  t ,he CHIA may be modernized.  Min ing may not

go f  orward unt i l -  th is  is  accompl_ ished.

6 .  The in formal  conference held on October  17 ,  1-996 ,

November 8,  L996 ,  and February 28,  L997 revealed that  Co-Op is  not

meeting t,he requirements governing the hydrologic port ions of the

exis t ing permi t  and the envi ronmenta l  protect ion standards:

a. The hydrologic informat ion previously submit ted

Co-Op  as  pa r t ,  o f  i t s  pe rm i t  app f i ca t i on  under  R545-301- -700

by

e t



seq .  i s  f l awed  and  i naccu ra te .

b . The Probable Hydrologic Consequences ( rt p11g tt ) f orms

the bas is  for  the Div is ion 's  assessmenL of  t ,he probable

cumulat ive impacts of  aI I  ant ic ipat,ed coal-  mining and

reclamation operat ions on t .he hydrologic balance and must

support  the Divis ion's required determinat ion that.  the

operat ion has been designed to prevent mat,er ia l  damage of the

hyd ro log i c  ba lance  ou ts ide  the  pe rm i t ,  a rea .  R545-300- l -33 .400 .

At.  the inf  ormal-  conf erence, Co-Op changed i ts pr ior

posi t ion with respect to hydrologic data in t ,he pHc, and

rel ied on an ent i rely new theory posLul-ated by Alan Mayo. The

abandoned theory was t,hat the mine was continuing to intercept

many smal l  perched aquifers.  This theory formed the basis for

the PHC. The Mayo theory rejects the perched aquifer concept

and is  premised upon the in tercept ion,  by  the mine,  o f  a

single broad-based sandstone channel that produces and

produced the water in the mine; th is t ,heory is not addressed

i-n t.he PHC.

c. The PHC descr ibes the strat igraphic sequence as a

"great t ,h ickness of  discont, inuoug sandstone, coal  ,  and

mud /s i l t s tone  un i t , s .  "  pHc  a t  2 -6 .  The  PHC a l so  s ta tes  tha t

' '  [d]  rainage of water f rom faul ts and fractures produces the

Iargest  vo lume of  water  f  lowing in to  the mine.  I '  PHC at  2-33.

d. At the inf  ormal-  conf erence, Richard White,  another

exper t  ca l led by  Co-Op,  tes t i f  ied  t ,hat  the s ta tement  in  the

PHC was incorrect ,  stat ing that,  I 'Lhe largest volume of water



f lowing int ,o t ,he mine is f rom the sandstone channel .  "  HT I I I .

at  260. Thj-s,  among other test , imony and evidence present,ed at

the In formal -  Conference,  es tab l ishes that  the hydro-geo log ic

informat ion upon which the permit  was issued is erroneous.

7  .  The Div is ion 's  ,Ju Iy  20,  Lgg4 Technica l  Ana lys is  and

permit  revis ion approval  incorporated the CHIA for the Gentry

Mounta in  Area.  See Div is ion Order  a t  3  f l  2 .  The CHIA f ind ing

quoted in t ,he Divis ion'  s Order impl ies t ,hat t ,he mine and the

Springs are not hydrological ly connected. Id.  However,  aI l  of  the

experts at .  the hearing who test i f ied agreed that Gentry Mountain

provides the recharge for bot,h water in the mine and the spr ings.

HT  t I .  a t  77 ;  1 ,29 -1 -31 - .  To  the  con t ra ry ,  t he  D iv i s ion ' s  Orde r

indicates no understanding of the recharge area f  or t ,he wat,er

a r i s i ng  i n  t he  Appe l l an ts '  / pe t i t i one rs '  sp r i ngs .

I  .  For the most part ,  the Divis j -on f  indings are based on

r f  f  ac ts f r  f  o r  wh ich t ,here  is  no c i ta t ion to  the record,  are

contradictory to ei t ,her the PHC or Co-Op' s experts,  and were

refuted by expert  t .est imony at,  the Informal Conference. fn order

to ver i  f  y these stat ,ement s ,  more basel ine data is required,

including addit ional-  t .est .  weI1s, dr i l l  holes and monitor ing

methodology

9 .  The Div is ion 's  concfus ions in  paragraph t2  o f  the Order

are  based on unsubstant , ia ted sLatemenLs. To reach these

conc lus ions,  the Div is ion must  assume among other  th ings that  (1)

the Appel lant s '  /  Pet i t , ioners '  water comes only f  rom the St,ar Point

aquifers even though t.he Division has no idea where the recharge



area is  located, .  (z )  Co-op has not  in tercepted water  dest ined for

the Star Point  aqui  f  ers or other sources , .  (  3 )  Ehe " sandstone

channel"  does not interrupt or dip below the Bl ind Canyon seam, but

sp i l l s  out  in  a  "  f  lood p la in"  l ip  over  t .he top o f  the seam on ly ;

and (4)  the "sandstone channel "  is  unconnected to  o ther  sources for

Appel lant  s '  /Pet  i t ioners '  recharge area.  These assumpt ions are

unsubstanLiated and contradict  test , imony at the Informal Conference

as wel l  as  admiss ions by Co-Op.

10.  The Div is ion prov ided no bas i -s  for  i ts  s ta tements  in

paragraph L4 of the order,  and t ,he conclusion reached in that

paragraph ignores the possibi l i ty that,  the channel communicates

wi th ,  and is  par t  o f  the la rger  recharge system,  o t  that  i t

const i tutes a separate system f  rom past.  mine wat,er events and

f lows .

11.  fn  paragraph 15 o f  the Order ,  Lhe Div is ion s ta ted that ,

"B ig  Bear  Spr ing 's  f low ra te  has a lso recovered,  f rom a low of  76

g .  p .  m .  i n  m id  -1 ,995  to  L48  g .  p .  m .  i n  l a te  L995  .  n  D iv i s ion  Orde r  a t

7  f l  15.  Obv ious ly ,  the Div is i -on ignored tes t imony that  pr ior  to

min ing,  the Appel lant  s /pet i t ioners  had c lose to  300 gaf lons a

minut,e coming from Big Bear Spring. HT f  .  at  30. The fact  is t ,hat

s ince min ing began to  in tercept  water ,  Appel lants ' /Pet i t ioners '

wat,er sources have been impacted and have never ful ly recovered.

L2 .  At the inf  ormal-  conf erence, f  or t ,he f  i rst  L ime and in

direct contravent ion of  i ts statements made at,  Lhe t ime of renewal-

in 1-99 0 -  1- 99a ,  Co-Op admit ted i t  pumped vast quant i t ies of  water

intercept ed at  the working f  ace of t ,he mine int ,o a worked- out
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por t ion  o f  the  m ine  and  e lsewhere ,  du r ing  the  1989-1 -  992  t ime

p e r i o d .  S e e  H T  I I I .  a t  2 5 ;  2 L 7 - 2 3 8 ;  2 5 0 ;  2 9 2 .  E v i d e n c e  d i s c l o s e d

to t ,he Div is ion ind icated that  dur ing th is  same t ime per iod,

anomalously  h igh f  l -ows and water  qual i ty  problems were exper ienced

in  B ig  Bear  and  B i rch  Spr ings .  The  impor t  o f  th i s  admiss ion  i s

t .hat .  the mine is  hydro logica l ly  connected to the spr ings,  yet  the

D iv i s ion  ignored  those  fac t , s .

13.  The Div is ion Order  found that  " the pumping of  water  out

of  the mine in to a sur face dra inage above Bi rch Spr ing does not ,

demonstrate t .he hydro logic  connect ion of  water  in  the mine to Bi rch

Spr inq.  .  .  r r  Div is ion Order  at  7  f l  18 .  The Order  does not

address impact  s  to  Big Bear  Spr inq in  the cont ,ext  o f  pr ior  event .s

demonstrat ing in t .erconnect ion.  Pumping wat .er  in to the o ld work ings

contaminat ,ed that ,  spr ing.  See HT I I  .  a t  1-2B ,  L69 ,  1-83 ,  22L-228 .

t4  .  As was establ - ished at  the Informal  Conf  erence,  when the

Bear Canyon Mine was f i rs t  permi t ted and dur ing i ts  ear ly  years,  i t

was  v i r tua l l y  d ry .  HT I I I .  a t  8 .  However ,  Co-Op has  admi t ted  tha t

as mi-n ing proceeded to the nor th,  s ign i f  icant  and cont , inuous f  lows

of  water  were encountered and cont j -nue to be encountered th is  day.

rd .

15.  Because of  the hydro logic  connect ion between the mine and

the spr ings,  these nor t ,hward min ing act iv i t  ies re-d i rect  and

cont  aminat .e water  in  v io lat ,  ion of  envi ronmenta l  protect  ion

st.andards .

L6 .  The Div is ion '  s  Order  seems to  d ismiss  t ,he f  ac t  that

mini-ng has af  f  ected the f  lows of the Springs, narrowing the f  ocus

1 1



o f  e f  f  ec ts  to  t ,he  Spr ings  to  the  "  sp ike  "  i nc rease ,  d t t r i bu t , i ng

these to an ear t ,hquake.  Div is ion Order  at  7  f l  L7 .  A l though i t  was

stat ,ed at  the Inf  ormal-  Conf  erence that  "  th is  sp iked increase here

may possib ly  be because of  the Emery County ear thquake' t  (HT I I .  a t ,

L07)  ,  t . he  Order  fa i l s  to  cons ider  tes t imony  tha t :

The consis tent  f low and then the peak f lows and then
the  dec l ine  sugges t  tha t  i n  a  per iod  o f  i nc reas ing
prec ip i ta t ion  someth ing  e lse  i s  happen ing .  We 've  a l ready
ru l -ed out  natura l  f  actors .  The only  t  h ing that  coul -d
happen is  min ing has in tercepted f low which would
normal ly  go to Bi rch Spr ings and has d iver ted i t  somehow.

* * *

That ,  leads to the nat .ura l -  conc]us ion that  the
wate r ' s  go ing  somewhere  e lse ,  and  the  on ly  th ing  tha t  we
can f  actor  in  that  area is  the mi-ne .  That '  s  the only
th ing that '  s  upgradient  of  i t  that  could af fect  that  .

H T  I I .  a t  1 , 0 7 - 0 8 .

L7  .  The  s ta tements  made  in  pa ragraph  19  o f  the  D iv i s ion 's

Order  lack  mer i t .  I n  February ,  1 ,994 ,  Co-Op was  assessed  pena l t i es

by DOGM for  fa i l ing t .o  take adequate precaut ions to protect

hydraul ic  resources at  i ts  Big Bear  Min ing operat ions.  Co-Op has

been  c i ted  fo r  v io la t ions  o f  requ i rements  dea l ing  w i th  m ine

openings,  subsidence,  runof  f  cont ,a inment . ,  waste removal ,  and water

moni tor ing.  Fur thermore,  Mr . Tom Munson,  senior  rec lamat ion

hydro log is t ,  recogn ized  tha t ,  Co-Op '  s  ac t  j -ons  had  a  po ten t ia l  a f  f  ec t ,

on Big Bear  Spr ing.  Munson Memorandum to Pame1a Grubaugh- l , i t ig ,

dated May 17 ,  1-  9 91 .  Test  imony at  the Inf  ormal  Conf  erence a lso

es tab l i shed  tha t  Co-Op 's  m in ing  opera t ions  have  caused

c o n t a m i n a t i o n ,  d i m i n u t . i o n  o r  i n t , e r r u p t i o n  o f

Appel-  lant s '  /  Pet i t  ioners '  state -  appropr iated water .

L 2

Therefore ,



contrary to the statement,  made in the Divis ion's Order,  i t  has not

been shown t.hal Co - Op ' s mining operat ions have been, and are now

being conducted to  min imize a f  f  ec t ,s  to  Appel ]ant  s '  /  Pet i t ioners '

state -appropr iat ,ed wat er .

18. The PHC cont.ains many false and inaccurate st ,atements and

Iacks and adequate amount,  of  basel ine data; therefore, the CHIA

fai ls to address the cumulat ive hydrologic impacts of  mining.

Appel lants /pet i t , ioners  have addressed these issues in  deta i l -  on

pages 8  through 2 I  o f  Objector 's  Jo in t  Post  In formal -  Conference

Memorandum and Cl-osing Argument attached as exhibit B.

19.  Co-Op's  cur rent  permi t  does noL inc lude measures,  terms

and condit ions adequate to protect wat,er sources in the Bear Canyon

Mine area and to remediate whatever harm to t .hese water sources i t

may cause.

In summary, i f  th is Board approves renewal of  Co-Op's permit

to  mine (which Appel lants /eet i t ioners  request  not  to  occur  unt i l

a l l  lega1 compl iance has occurred) ,  i t  shoutd provide in t ,he permj-t

renewal  for  adequate  main tenance,  t€s t ing,  exp lora t ion,  pro tec t ion

and remediat ion, and must.  include addit ional  terms and condit ions

designed to protect and provide for immediate replacement of  these

sources i f  necessary.  The Board should also require that the

amount of  insurance, Iet . ters of  credi t  and perf  ormance bonds be

suf f ic ient  to  cover  t .he potent ia l  l iab i l i ty  o f  Co-Op for  damage to

Appel l -ant s '  /  Pet j - t  ioners ,  water sources .

1 3
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caused

Agency

hereby

a true

Act ion

EERTIFICATE OF SERVICE

cert i fy that on the /04- day of  Sept,ember ,  !gg7 ,  r

and correct copy of the foregoing Joint  Request for

Lo be maiLed,  postage pre-pa id ,  to  the fo l lowing:

Wendell  Owen
Co-Op Mining Company
P .  O .  B o x  t 2 4 5
Hunt i-ngt on , Ut ah 8 4528

C a r I  E .  K i n g s t o n ,  E s q .
3212  Sou th  S ta te  S t ree t
s a l t  L a k e  c i t y ,  u t a h  8 4 L 1 5

F .  M a r k  H a n s e n ,  E s q .
3 4 1  S o u t h  M a i n ,  S u i t e  4 0 6
SaI t .  Lake Ci t .y ,  Ut ,ah 841- l -L

T h o m a s  A .  M i t c h e l l ,  E s q .
Assis tant  At  torney General
D iv i s ion  o f  O i l ,  Gas  and  Min ing
1594 West  Nor th Temple
Sal t  Lake Ci ty ,  Utah 841-L4

G: \whm\cvssd.  raa
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J E F F R E Y  W .  A P P E L  ( 3 5 3 0 )
BEN.]AMIN T.  WTLSON (5823 )
COLLARD, APPEL & WARLAUMONT, L.C.
1100  Bos ton  Bu i ld ing
9 Exchange Place
SaI t  Lake  C i t y ,  U tah  841-L1
T e l e p h o n e :  ( 8 0 1 - )  S f 2 - t 2 5 2

Attorneys for Cast. le VaIIey
Spec ia l  Serv ice  D is t r i c t

J .  CRAIG SMTTH (41431
DAVID B.  HARTVIGSEN (5390)
NIELSEN & SENIOR,  P .  C .
1100  Eag1e  Gate  Tower
50  Eas t  Sou th  Temp le
sal t  Lake ci ty,  utah 84l- l -1-
Te lephone :  (801 - )  Sg2- t900

Attorneys for North Emery Water Users Association
and Huntington-Cleveland Irrigation Company
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rN RE: S-YEAR PERITIIT RENEWAL,
CO-OP MINING COMPAIiTY.
BEAR CATTYON MINE,
EMERY COUT{NTY, IITAII

OBiIECTIONS TO
PERMIT RENEWAL AND
REQUEST FOR
INFORMJhL CONFERENCE

A C T / 0 l s  / o 2 s

Cast1e Val fey Specia l  Serv ice Dist r ic t ,  Nor th Emery Water

Users Associat , ion and Hunt ington-Cleveland I r r igat ion Company,

(co l lect ive1y r rWater  Users"  )  as par t ies adversely  af  f  ected by the

proposed permi t  renewal  t .o  mine the Bear  Canyon Mine (ACT/0L5 /025' )  ,

by and through counsel, hereby submit t ,heir obj ect. ions to the

renewal  of  Co-Op Min ing Company's  ( "Co-Opr cr r t  )  permi t  and request  an

in fo rma l  con fe rence .



OB{IECTIONS

The grounds f  or  obj  ect , ion are as f  o l lows :

l-  .  Wat.er Users have a vested r ight to use t.he wat.er of

sp r ings  loca ted  in  c lose  p rox im i ty  Eo  Co-Op 's  m in ing  opera t ions ,

inc luding Big Bear  Canyon and Bi rch Spr ings,  for  cu l inary and

i r r i ga t ion  purposes .

2.  Co-Op has fa i led to fu l ly  comply wi th the terms and

condi t ions of  i ts  permi t  and the standards prov ided in  the st .a te

program. For  insEance,  over  the past  f ive years,  Co-Op has been

ci ted f  or  v io lat . ions of  requi rements deal ing wiLh mine openings,

subsidence,  runof f  conta inment ,  waste removal ,  and water

moni tor ing.  Such omiss ions and fa i lures endanger the water  sources

o f  W a t e r  U s e r s .

3 .  Co-Op 's  cu r ren t  pe rmi t  does  no t ,  i nc lude  measures ,  te rms

and condit ions adequate t,o prot,ect, water sources in the Bear Canyon

Mine area and Eo remediate what,ever harm to these water sources i t .

may cause.  Renewal  ,  i f  a l lowed by t .he Div is ion of  Oi I ,  Gas and

Mining , must prov:-de f or adeguate maintenance , test ing ,

explorat. ion, prot.ect ion and remediation, and must include

addi t ional  terms and condi t ions designed to protect .  and prov ide for

immediate replacement  of  these sources i f  necessary.

4 .  The Div is ion of  Oi I ,  Gas and Min ing has author iLy to

requ i re  add i t i ona l  i n fo rmat ion  under  R645-303-232 .25O .

5 .  Co-Op must  prov ide and the Div is ion of  Oi l ,  Gas and

Mining should requi re more speci f ic  in format ion regard ing Co-Op's

min ing operat ions,  actual  hydrotogic  conseguences of  min ing,  and

j -n-mine act , iv i t ies over  the past  f  ive years.



j

I

f

6 .  Water  Users request  an inspect , ion of  the operat . ions wi th

t ,he i r  exper ts  and rev iew of  a l l  data accumul-ated by Co-Op,

whether  submitEed to t ,he Div is ion of  Oi l ,  Gas and Min ing .gr  not .

7 -  The amount  of  insurance,  le t ters  of  credi t  and

per fo rmance  bonds  a re  insu f f i c ien t  to  cover  the  po ten t ia l  l i ab i l i t y

of  Co-Op for  damage to Water  Users '  water  supply  and sources.

B .  Co-Op 's  m in ing  opera t ions  in  Lhe  pas t  have  had ,  and  i f

af lowed wil l  cont, inue to have, hydrologic consequences outside the

permit area by adversely and permanently impacting wat.er quant, i ty

and qual i ty  f lowing f rom Big Bear  Canyon and Bi rch Spr ings.

SITMMARY OF ISSUES TO BE RR'ISED AT INFORIfAIJ CONFERENCE

In addi t ion to t .he issues ra ised above,  Water  Users wi l l -

d iscuss the f  o l lowing issues at  t ,he conf  erence -

1 .  Water  Users in tend t .o  present  ev idence,  inc luding exper t

t ,est imony,  that  cont inued min ing operat ions wi l l  adversely  impact

wat.er guant, i ty and guali ty in the aquifers support. ing Big Bear

Canyon and Bi rch Spr ings.

2.  Water  Users in ten,C to present  ev idence that  Co-op Min ing

has repeatedly  v io lat .ed the terms and condi t ions of  i ts  permi t  and

state program stand.ards and that  i t  has acted wi th d isregard to

W a t e r  U s e r s '  w e l f a r e .

3.  Water  Users in tend to argue that  the operat ions of  Co-Op

have had adverse hydrologic impact, have resul-ted in a modif icat ion

of  the h is tor ic  water  f low pat terns t r ibutary to  t .he water  sources

and  tha t  Ehey  have  in te r fe red  w i th  h is to r i c  f l ow pa t te rns .  o f  wa te r

sources  o f  Wate r  Users .

4. Water Users intend to argue that t .he exist ing permit



cont ,a ins inadequat .e saf  eguards t ,o  ensure protect  j ,on of  t .he wat ,er

sources af  t .er  min incr  has ceased.

5 .  Water  u=Jr= in tend.  to  argue that  pol  l -u t  ion of  wat .er

sources  o f  the  Wate r  Users  i s  c rea ted  by  the  m in ing  opera t ions  o f

Co-Op and that  inadequate safeguards ex is t  to  prevent .  t .h is .

6.  Water  Users in t .end to arg iue Co-Op Min ing is  not  ent i t , led

to an automat ic  f  ive-year  renewal  or ,  a t  a  min imum, t .hat  the permi t

mus t  be  changed  o r  mod i f i ed ,  l f  i t  i s  g ran ted  a t  a l l - .

'7  .  Water  Users j -n tend to arg iue that  addi t ional -  test  weI ls ,

dri l l  holes and monitoring methodology and equipment should be

emplaced to ensure protect ion of  the water  sources and compl iance

wi th s tate and f  edera l -  1aw and regulat , ion.

B.  Water  Users in t ,end to argue that  i f  renewal  is  a l Iowed,

that  the permiL be changed or  modi f ied t ,o  inc lude adequate

prov is ions for  maintenance,  t€st , ing,  explorat ion,  protecLion and

remediat ion,  and inc lude addi t ional  terms and condi t ions designed

to proLect and provide for immediate replacement. of water sources

i f  n e c e s s a r y .

NIELSEN & SENIOR

Water  Users  Assoc ia t ion
and Hunt ington-C1eveland
Irrigat.ion Company

fl-
DATED th is  fZna^y o f  October ,  1995.

COLLARD, APPEL & WARLAUMONT

Att .orneys for  Cast Ie Val ley
Spec i .a l  Serv ice  D is t r i c t

Je f  f r
Ben j  a

. AppeI
T .  W i l son

aag
B yr_gsen

North Emery
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e COPYJeffrey W. Appel (3630)
Benjamin T. Wilson (5823)
W. Herbert McHarg (7573)
APPEL & WARLAUMONT
9 Exchange Place, #1100
Salt Lake City, Utah 84111
Telephone: (801) 532-1252

Attorneys for Castle Valley
Special Service District

J. Craig Smith (4143)
David B. Harrvigsen (5390)
MELSEN & SENIOR
I 100 Eagle Gate Tower
60 East South Temple
Salt Lake City, Utah 8411 I
Telephone: (801) 532-1900

Attorneys for North Emery Water Users Association
and Huntington-Cleveland Irrigation Company

BEFORE THE DIVISION OF OIL, GAS, A}ID MINING

DEPARTMENT OF NATURAL RESOURCES, STATE OF UTAFI

IN T}IE MATTER OF THE FIVE.YEAR
PERMIT RENEWAL,
CO-OP MINING COMPAhIY
BEAR CAI{YON MINE
EMERY COUNTY, UTAII

OBJECTORS' JOINT POST
INFORMAL CONFERENCE
MEMORA}IDUM A}ID CLOSING
ARGUMENT
Docket No. 95-025
Cause No. ACT/015/025

Petitioners Huntington-Cleveland Irrigation Company, North Emery W{er Users

Association and Castle Valley Special Service District (collectively "Water lJsers"), by and

through their counsel of record, respectfully submit the following Objectors' Joint Post

Informal Conference Memorandum and Closing Argument.
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INTRODUCTION

Renewal of mining permits such as the permit at issue is governed by R645-303-230,

et seq. Of specific importance to this proceeding are R645-303-233.110 which forbids renewal

unless the terms and conditions of the existing permit are being satisfactorily met, R645-303-

233.120 which forbids renewal if coal mining operations are not in compliance with the

environmental protection standards in the state program, R645-lOl-ZlL 120 which forbids

renewal if coal mining operations are not in compliance with the environmental protection

standards in the state program, eod R645-303-233.200 which places the burden of proof on the

opponents of the renewal.

As will be discussed in detail below, the informal conference held on October 17,1996,

November 8, 1996 and February 28, 1997 revealed that the requirements governing the

hydrologic portions of the existing permit are not being satisfactorily met. The same is tme

for the environmental protection standards. Each of these grounds and the other gror:nds set

forth herein require that the permit of Co-op not be renewed, ffid mining cease until such time

as these requirements can be met.

POINT I

CO-OP HAS ADMITTED THAT THE ITYDROLOGIC INFORMATION
UPON WHICH TITE PERMIT WAS ISSIIED IS ERRONEOUS

A permit to mine coal may only be issued upon submission of specific information in

the form of a Permit Application. See R645-300-112.400. The Applicant is required to

provide specific hydrologic information as set forth in R645-301-700, et seq. This hydrologic

information submitted by the Applicant, corrunonly known as the Probable Hydrologic

Consequences or "PHC," forms the basis for the Division's assessment of the probable



cumulative impacts of all anticipated coal mining and reclamation operations on the hydrologic

balance and must support the Division's required determination that the operation has been

designed to prevent material damage to the hydrologic balance outside the permit area. R645-

300-133.400.

During the informal conference, it became obvious that at best the hydrologic

information previously submitted by Co-op as part of its permit application under R645-301-

700, et seq. is flawed and inaccruate, thus requiring a resubmission of new and corrected

hydrologic information prior to permit renewal. Fwther study and monitoring is required as

well.

At the informal conference, Co-op changed its prior position with respect to the

hydrologic data submitted as part of its permit application and upon which its permit was

granted. A new theory of hydrology was enunciated by Co-op's new consultant--Alan Mayo.

That theory, that the mining operation of the Bear Canyon Mine has encountered a sandstone

water channel, is totally new and at variance with the hydrologic information previously

submitted by Co-op as part of its permit application. The abandoned theory relied upon

continuing interception of small perched aquifers, rather than interception of the potentiometric

surface, which is Water User's position or an underground water conduit as postulated by

Mayo at the recent hearings.

Mayo's testimony is premised

theory advanced in the PHC. The

thickness of discontinuous sandstone,

Co-Op states:

on an entirely different theory of hydrogeology than the

PHC describes the stratigraphic sequence as a "great

coal, and mud/siltstone units." PHC at2-6. In the PHC,
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Groundwater enters the Blind Canyon Seam of the Bear Canyon Mine through fractures
and roof bolt holes. Typically, water encountered by roof bolt holes flows moderately
at first. Over a period of one or two months, flow decreases and eventually stops.
Sources of these short-lived flows are inferred to be localized perched aquifers which
store a limited amount of water.

PHC at 2-13.

The PHC also states that " [d]rainage of water from faults and fractues produces the

largest volume of water flowing into the mine." PHC at2-33.1 At the recent hearing, Richard

White testified that this statement is incorrect, stating that "the largest volume of water flowing

into the mine is from the sandstone channel." HT III. at 260. This. alone establishes that the

hydrogeologic information upon which the permit was issued is erroneous.

According to Mayo, the sandstone "channel" above the mine is "a broad-based channel

as well as being a long channel." HT III. at 41. Under his theory, it is this "channel" that is

producing all of the water in the mine. Mayo stated that it appears to him "that the Blind

Canyon Fault does not fiansmit water, in other words, acts as a barrier for groundwater which

will be in overlying rocks and likely underlying rocks associated with the coal sezrms. It is

likely that the large fault up Bear Canyon is -- also inhibits the flow of groundwater." HT III.

at 49.

This "channel" would be classified as an aquifer with water moving through it. HT III.

at 89-90. Mayo's testimony indicates that this water originally moved only horizontally, but

mining activity has allowed the water to flow vertically. He stated that "I don't believe that

those coal seams prior to this mining activity would allow it to be moving much -- to be

t The Revised Hydrogeologic Evaluation
movement in the study area is through fracfires,
at  2-14.

went on to state that "[m]ost of the water
faults, and partings between the beds." RHE



moving vertically." HT III. 90. The PHC did not address this theory or this particular impact

of mining because "the initial hydrogeologic evaluation in the PHC did not specifically address

the channel because it hadn't been encountered at the time it had been written." Testimony

of Chris Hansen, HT III. at 232.

Mayo also stated he did not know whether the conclusions of the PHC conformed to

his conclusions because he had not "reviewed the PHC in terms of "Is this PHC adequate?"

HT III. at 94-95. His lack of contact with the prior findings and theories of Co-op led to an

entirely new theory of the hydrogeology of the mine and different mine discharge numbers than

those contained in the PHC or the CHIA. HT III. at 123. Therefore, his testimony, or its face,

attacks the adequacy of the PHC. Of coruse, Objectors presented an entirely different theory,

fully supported in a variety of different ways and by independent methods. Certainly Co-op

must be required to resolve ttrese disparities and fully answer all of the hydrologic and

hydrogeologic questions prior to the continuation of mining. Unanswered questions and open

issues do not meet the legal requirements attendant to this proceeding.

Co-op, through the submission of the expert testimony of Mayo, has admitted that the

existing permit was issued upon flawed and inaccurate hydrologic information in Co-op's PHC.

The Division's hydrologic assessment, which is based on the now admittedly flawed and

inaccurate information, is not valid. The hydrologic terms and conditions of the permit cannot

possibly be met as those terms and conditions are incorrect, flawed and do not meet the

requirements of R645-303-233.110. The permit may not be renewed at this time.



POINT II

CO-OP IS INTERCEPTING AND RE-DTVERTING WATER
THAT WOT]LD OTHERWISE PROVIDE FLOW TO OBJECTORS' SPRINGS

AND THUS IS NOT COMPLYING
WTTH EI\\TIRONMENTAL PROTECTION STANDARDS

A second $ound for non-renewal of the permit is the non-compliance with the

environmental protection standards in the state program. In the area of hydrology, the relevant

standards are to prevent material damage to the hydrologic balance outside the permit area

(R645-300-133.400) and to replace any water rights that are affected in quantity or quality,

(Utah Code Ann. $ 40-10-lS(15Xc) (1997).) As set forth below and at the informal

conference, the non-compliance of Co-op with the relevant environmental protection standards

was established by the Water Users.

A. The interconnection between water within the Bear Canyon Mine and Big
Bear and Birch Springs \ilas admitted.

At the informal conference an important fact was established. For the first time and in

direct contravention of its statements at the time of renewal in 1990- 1 991 , and at the significant

review hearings, Co-op admitted it pumped vast quantities of water intercepted at the working

face of the mine into a worked-out portion of the mine and elsewhere, during the 1989- 1992

time period. See HT III. at 25; 250; 292. It wtrs during this same time period that

anomolously high flows and water quality problems were experienced in Big Bear and Birch

Springs. The testimony of Charles Reynolds, Gaven Atwood and others substantiated these

illegal actions. HT II. at 217-238; HT III. at 25. The import of this admission is that the

hydrologic interconnection between the mine and the springs undisputably exists. In other

words the water inside the mine can and does reach and feed the springs of Water Users.



B. The groundwater system through the area of the Bear Canyon Mine is
connected with the Recharge on Gentry Mountain and Big Bear and Birch
Springs.

Testimony at the hearing demonstrates that the Gentry Mountain growrdwater system

is interconnected. In his testimory, Mr. Peter Nielsen agreed that the interconnection between

Birch Spring and the mine was demonstrated by the spike flow out of the spring when the

mine water was being discharged out of the portals. HT II. atl29. According to Mr. Nielsen,

this "shows the fractured nature of the system where you discharqe out the portal into Dry

Creek and you get peak flows several weeks or less than a week later in Birch Springs

downgradient several thousand feet." HT II. at 130. Mr. Nielsen:

identified a trend associated with that fractrue in aerial photographs and also
identified that same fracture zone in subsidence associated with Trail Canyon
Mine in Dry Creek. So it's an interaction of discharging water on the surface
going into the subsidence and interacting with any water in Trail Canyon, some
volume of water in there probably saturating the system, saturating the fault and
having some sort of failure, or simply recharging the zone.

HT. II. 131. Nielsen was able to conclude that there "is no difference in the recharge

location" for the water from Birch Spring, Big Bear Spring and the mine -- all are recharged

from snow pack on Gentry Mountain. HT ll. 77. Significantly all experts who testified agreed

that Gentry Morurtain provides the recharge for both water in the mine and the springs.

C. Activities in the Bear Canyon Mine which re-direct or contaminate water
do not comply with Environmental Protection Standards.

With the hydrologic interconnection between the mine and the springs established, the

Division must conclude that activities which re-direct or contaminate water do not comply with

Environmental Protection Standards of the Division in violation of R645-303-233.120. They

also damage the hydrologis balance outside the permit area in violation of R645-301-750. As



was established at the Informal Conference, when the Bear Canyon Mine was first permitted,

and during its early years, it was virtually dry. HT III. at 8. However, s mining proceeded

to the north, signif,rcant and continuous flows of water were encountered and continue to be

encountered today. As discussed above, this encountered water is hydrologically connected

with Big Bear and Birch Springs.

POINT III

TIIE PHC CONTAINS FALSE AI{D INACCURATE STATEMENTS AND
LACKS AN ADEQUATE AMOI]NT OF BASELINE DATA, AND THE
CHIA FAILS TO ADDRESS TI{E CUMIILATIVE I{YDROLOGIC
IMPACTS OF MII{ING

A. The PHC Contains False and Inaccurate Statements

In addition to the revision of existing hydrologic information and theory provided by

Mayo, there are numerous false and inaccurate statements in the PHC which also demonstrate

its inaccuracy and unreliability.

Co-op has stated that the "volume of groundwater flow into the mine has only recently

increased sufficiently to produce water in excess of that needed for mine operations." PHC at

2-33. This statement is a factual misrepresentation as we know Co-Op encountered at least I l0

gpm of water in the lst North section of the mine in the summer of 1989. This fact is

evidenced by pages 3-1 and 3-2 of the Hydrogeologic Evaluation of the Bear Spring Mine

Permit and Proposed Expansion Areas by Earthfax Engineering, Inc. dated March 11, 1991,

which states:

The East Bleeder inflow remained constant until the summer of 1989, when
water was encountered at the northern end of the North Main entries. According
to Wendell Owen, the mine intercepted a flow of about 1 10 gpm. This flow
occurred mainly from fractures and roof bolt holes in the roof and has
essentially remained constant since it was first encountered.
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There are other documents that evidence water prior to 1991. The C.W. Mining Co. mine map

dated December l, 1989 Bear Canyon Plate 7-IA shows that Co-Op hit "SeepslDrippers - 110

GPM" in the lst North area on August 3, 1989 when this area was mined out. Each of Co-

Op's mine maps from this time forward have shown this flow is continuing. For example, the

Co-Op Mining Company Mine Water Survey Mup, dated January I,lgg} Plate 7-10A shows

the lst North area producing 120 gpm, ffid the 2nd East Bleeders area producing 252 gpm.

Further, the Co-Op Mining Company Annual Report 1990, page A-14, shows that Station SBC-

9, which is the first North area, produced flows of 120 gpm to 97 gpm during 1990.2 The

l99l Annual Report states that Station SBC-9 produced from 8l to 140 gpm in 1991. This

evidence clearly establishes that Co-Op hit major amounts of water in 1989.

An important question is presented as to what Co-Op did with all this water once it was

encountered. According to the Co-Op Mining Company Arurual Report for 1990 page A-2,

the Total Water Usage for 1990 in the mine was 994,600 gallons (3.052 acre feet). This yields

an average usage of 2,725 gallon per day. However, in the same report, they provided data

relative to inflow in the lst North area of the mine at a mean flow of 114.25 gpm for the year.

Annual Report 1990 at A-14. The flow of 114.25 gpm is equal to 164,520 gallons per day or

60,049,800 gallons per year (184.3 acre feet). Thus, the difference between the water used and

the water produced in 1990 is 59,055,200 (181 acre feeQ -- where did this water go? That

question, as well as where the water would have gone but for its interception must be answered

before mining may continue and the lost water must be replaced.

t This 1990 report was used because DOGM either does not have, or is unable to locate
a 1989 annual report.



Co-Op began reporting a discharge from the mine on their discharge permit in April of

1991. During the 606 days from August 3, 1989 when they reported encountering water in the

lst North entry until April l, 1991 ,714.25 gpm or 164,520 gallons per day were produced, yet

only 2,725 gallons per day were used on average. Where did the unaccounted 161,795 gallons

per day or a total of 98,047,770 gallons (301 acre feet) produced during this time period

disappear to? These questions are not answered by the mine permit as it fails to account for

this water. Mine Dewatering $ 7.I .4.3, page 7-32.

The answers to these questions were given in Mr. Gaven Arwood's testimony. In his

testimony, Afwood disclosed that this water was pumped, without a permit, out of the west

portals until October of 1989,+nhioh--thedow-of North Emery's Birch Spring. HT II. at 214'

224. They also "breached" a seal that was installed in the old workings and pumped water into

these workings. I{ at 221.3 Pumping water into these old workings caused the icicle

formation on the ledges above Big Bear Spring, and contaminated that spring.a See HT II.

at 128, 169, 183, 221-228.

In addressing the surge in flow and contamination of the Big Bear Spring during the

fall of 1989, Co-Op argued that "[t]he reason for this fluctuation is unkno'ml." Revised

Hydrogeologic Evaluation at 2-39. However, in an interoffice memo from Tom Munson,

senior reclamation hydrologist, to Pamela Grubaugh-Litig, permit supervisor, dated May 17,

3 This testimony raises issue with a statement made in the PHC that "SBC-3 was damaged
in 1990 and surface water began leaking into the well. In March 1992, SBC-3 was repaired
and sealed." PHC at2-13.

o Co-Op admitted during this hearing this event took place. Yet in the prior Blind Canyon
Seam and in the Tank Seam hearings, they denied this and went to great lengths to try and
prove that the ice formation was a common occurrence.
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1991, NIr. Munson states:

It has been discovered that mine water was pumped into old workings in the
south end of the mine via a presswe relief valve set up on the in-mine pumping
system . . .. Based on the information the Division has recei.ved from Co-op in
response to its Novemb er 27th, 1990 Division Order, and a verification that the
pumping system and set-up conducted on May 16th, 1991 by Jesse Kelley, the
Division has made the following observations:

Pumping water into the old workings via the old pumping and piping
system most probably had an effect on the water balance in the old
workings causing a discharge to occur at the outcrop, potentially
affecting Big Bear Spring.

+:Nc*

Based on the discovery of the pumping of water into the old workings and the
documented increase in the flow in Big Bear Spring, the termination of pumping
water into the old workings will hopefully solve the current quantrty and quality
abnormalities at Big Bear Spring.

(Munson Memo, 5l17l9l).

Charles Reynolds admitted that during this time, "[water] was discharged into the old workings

It was put into the old workings, and at the time it appeared there may be a potential, in

fact the Division requested that cease and that was discontinued." HT I. at26. Further, even

though the evidence shows that Co-Op had knowledge, the PHC states that "[t]o date, no

negative impacts to seeps or springs has been demonstrated." PHC 2-36. This is in addition

to the material misrepresentations concerning these facts made to Dianne Nielson in the

previous proceeding to secrue the last renewal.

During the recent hearing, Earthfa:c presented flow data from Danielson oq Big Bear

Spring and Birch Spring in 1978, showing that the flow was only 110 gpm. HT TI.207. They

used this data to attempt to argue that low flows of this magnitude were common to this spring

and that the low flows dr:ring the last few years were to be expected.
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It should be noted that the water years of 1977 and 1978 had the lowest ever recorded

annual precipitation in that area. The preceding years were probable declining precipitation

years as well. The normal trend at Big Bear Spring and Birch Spring would be for discharge

to decline as well, as evidenced by Danielson's measurements from Little Bear Spring which

show nearly record low values during the same time period. This suggests that the springs

were dewatering aquifer storage.

It is interesting to note, however, that between 1979 to 1985 annual precipitation

increased to above average and the discharge at the Springs also increased and followed the

peak discharge pattern in one year. This response was not observed at Big Bear Spring and

Birch Spring following the declining precipitation trend between 1985 and 1990 and the Spring

has not recovered in the later yeils. Because Big Bear and Birch Springs have not recovered

their flows in the same pattern as in 1978 through 1985,5 one suspects that somethins has

changed the aquifer storage, especially since the control spring, Little Bear, has returned to

normal. That something is the mining operations of Co-op.6

t This pre-mining baseline monitoring fact should have been in the original PHC, but is
not.

6 This is the sulme argument advanced by Richard White of Earthfor at the hearing when
asked if he would agree with the statement made by Gregory Lines that "groundwater storage
has been reduced around all water-producing mines in the area." HT III. 264. As to Bear
Canyon Mine, NIr. White argued that:

the storage is basically -- it's as though you have this bathtub. And so if you
take something out of the bathtub, you've reduced the storage. So anytime
water is discharged from the mine, something has been removed from storage.

HT III. 264.
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B. The PHC Lacks Adequate Data To Establish The Baseline From Which
Hydrological Consequences Are To Be Measured

The PHC is inherently deficient because it lacks sufficient baseline dat4 i.e., the

quantrty and quality of flow of surface and grorurd water, so that DOGM may assess the

probable cumulative impacts and produce its CHIA. It is axiomatic that if the PHC is

deficient, the CHIA would be deficient, and thus would result in arr invalid permit.

Section 1257(b) (Submittal contents) of Title 30 of United States Code Annotated ($

507(b) of SMCRA), provides:

The permit application shall be submitted in a meurner satisfactory to the regulatory
authority and shall contain, among other things -

(l l) a determination of the probable hydrologic consequences of the mining and
reclamation operations, both on and off the mine site, with respect to the hydrologic
regime,T quantity and quality of water in surface and grorurd water systems including
the dissolved and suspended solids under seasonal flow conditions And the collection
of sufficient data for the mine site and surrounding areas so that an assessment can be
made by the regulatory authority of the probable cumulative impacts of all anticipated
mining in the area upon the hydrology of the ffea and particularly upon water
availability: Provided, however, That this determination shall not be required until such
time as hydrologic information on the general area prior to mining is made available
from an appropriate Federal or State agency: Provided firrther, That the permit shall not
be approved until such information is available and is incorporated into the application;

30 u.s.c.A. $ l2s7(b).

The history of SMCRA indicates that protection of the integrity of surface and ground-

water resources from the potential adverse impacts of coal mining was one of SMCRA's major

objectives. In passing SMCRA, Congress acknowledged several historical incidents in which

t Hydrologic regime metms the entire state of water movement in a given €rea. It is a
function of the climate and includes the phenomena by which water first occurs as atmospheric
water vapor, passes into a liquid or solid form, falls as precipitation, moves along or into the
ground surface, and returns to the atmosphere as vapor by means of evaporation and
transpiration.
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coal mining had deprived communities downstream from mining areas of

quality of water needed to sustain those communities. As Judge Flannery

Wildlife Federation v. Lujan. 21 Enrrtl. L. Rep.20,125 (D.D.C. 1990),

the quantity and

said in National

[SMCRA] also reflects that harm to the environment can occur through accumulation
of little things over a long time. At issue here is not just whether a dam will crack and
burst after many years. The Act shows deep concern about changes to the quality of
ground water and streams because of erosion or nur-off that could take many years to
come to full effect.

Id. at 20128. Therefore, in section 507(bxll) of SMCRA, Congress required that the

regulatory agency conduct "an assessment [of] the probable cum\rlative impacts of all

anticipated mininL in the area upon the hydrology of the area and particularly upon walgr

availability. "

Under $ 507(b)(11) of SMCRA, mining permit applicants ire required to submit PHCs

that focus and analyze the hydrologic effects of the mine and "adjaient areas." This has been

interpreted by the Office of Surface Mining Reclamation and Enforcement, Departrnent of the

Interior, ("OSMRE"), and upheld by the courts8 to require a "life-of-the-permit" analysis. On

the other hand, a CHIA, which is the regulatory agency's duty, requires amore extensive "life-

of-the-mine" analysis.

Under 30 C.F.R. $ 784.1a(e)(2) and R645-301 -73L800 the PHC must provide "baseline

hydrologic dat4" i.e., the quantity and quality of flow of surface and ground water.

Furthermore, under $ 507(bX11) of SMCRA, the application must include suff,rcient data so

8 National Wildlife Federation v. Luian.2l Enral. L. Rep.20,125 (D.D.C. 1990).
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that DOGM may assess the probable cumulative impacts and produce its CHIA.e "This

information [baseline data] must be gathered and evaluated by the applicant to a degree that

will reasonably asslre the protection of the onsite and offsite environment and water rights of

others in areas where adverse impacts may occur." 47 Fed. Reg. 27,712,27,715 (June 25,

1982). The Utah Administrative Code also requires the permit application to include a plan

that is specific to the local hydrologic conditions, contain steps to minimize disturbance to the

hydrologic balance inside the permit area, prevent material damage outside the permit area, and

includes "measures to be taken to protect or replace water rights and restore approximate

premining recharge capacity." R645-301-731.

Without providing an in-depth review of the entire PHC, it is clear the baseline data of

the PHC is insufficient. For example, Table 2-5 on page 2-10 of the PHC indicates that SBC-4

(Big Bear Spring) and SBC-5 (Birch Spring) were "not measured" between 1984 and 1991.t0

EarthFor's Figure 2-2 also does not show the geologic strata below the Mancos No. I

formation in well DH-4, nor does it show any water in the Storrs formation from that well.

Also, the PHC is not entirely clear how many samples were used by EarthFan to arive at the

figures it uses in most of its tables. For example, Tables 2-6 and 2-9 indicate that 8 quantity

n The legislative history of SMCRA shows that the Senate added to $ 507(bxl l) a
requirement that the CHIA not be required until adequate hydrologic information was available
on the general area and that the House responded with a proviso that the permit could not be
approved until such information was available and incorporated into the permit. 53 Fed. Reg.
36,394, 36,396 (Sept. 19, 1988).

r0 Despite the Board's ruling in the Tank Seam proceeding that it was "convinced" that Co-
Op's failure to measure flow rates atthe inception of mining was "harmless," requisite baseline
data needed to be more than reliance on Water User's records. Co-Op should have done
studies to establish baseline data themselves.
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and quality tests were made for Big Bear and Birch Springs in l99l . These tables indicate that

a different number of samples were taken from the other monitoring sites and many of the

tables do not indicate the number of samples taken in order to come up with the numbers.

The installation of the groundwater monitoring wells inside the mine, after they

interceptgd the large flows in 19!9 does not constitute baseline data required under 30 C.F.R.

$ 784.14(e)(2), especially since that law was enacted before Co-Op started mining in the Bear

Canyon Seam. The aquifers above and below that portion of the mine were likely dewatered

before the groundwater monitoring wells were installed in the mine.

Further, the testimony of Gaven Atwood demonstrates some of the samples used may

not represent actual water flodquality conditions. " Atwood personally witnessed many

instances where oil and grease got into the mine water, including a time when they blew a

main and within two minutes it poured out 250 gallons of oil. HT II. 725. He also testified

that mine workers would urinate and defecate inside the mine.r2 Despite these facts, the PHC

neither included an analysis of the water quality impacts of fesal coliform, nor a plan to deal

with spontaneous high volume discharges of hydrocarbons. PHC at 2-37 . The end result was

the contamination of Water User's springs by mine operations.

The point is that in order to gauge the probable and cumulative impacts of future

mining in an area, an adequate baseline study must be and was required to be performed.

I I Atwood testified that on the second day he worked at the mine, he was told to take a
water sample for DOGM. Atwood collected the sample of "really good drinking water" from
a drip in the roof, although the sample was supposed to come from the well that sits outside
the discharge point. HT II. at 228.

12 The fact that approximately sixty people per day work in the mine indicates much fecal
coliform is produced.
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Because insufficient data was collected and arrayed, Co-Op must be required to provide more

information on the hydrology of the mine iuea:

When existing wells are not sufficient in number or location to provide an
accurate description of baseline conditions, $ $ 780.21 (bxz) and 7 84.14(bX2)
would allow the regulatory authority to require drilling of new or additional
monitoring wells and to require that necessary additional information be
provided

47 Fed. Reg. 27,772,27,715 (Jr:ne 25, lgSZ). Additional monitoring wells for more extensive

monitoring would also provide the DOGM with an "early warning system," which may meet

some of Water LJser's concerns. Also, groundwater monitoring is usually based on the baseline

data. To the extent that baseline information is inadequate, ongoing monitoring should be more

extensive to make up for the inadequate baseline information.

C. The CHIA Fails To Adequately Address The Cumuiative Hydrologic Impact
Of Mining On Water Availabilify To The Areas Within Which Impacts
From The Mining May Occur

Because the PHC did not include the quantum of information about the hydrogeology

of the area necessary for the DOGM to prepare the CHIA, a permit cannot be approved until

adequate information is available and incorporated into the permit. See footnote 9. If this

information is not available:

then the regulatory authority must delay issuance of the permit until either the
necessary information is available for an appropriate federal or state agency or
is collec,ted and incorporated into the permit application by the applicant.

53 Fed. Reg. 36,394,36,398 (Sept. 19, 1988). Thus, if the information available regarding the

hydrology of the mine area is insufficient for the CHIA, the applicant must provide that data.

Because the Co-Op PHC did not contain this information, the CHIA analysis was inadequate

and mining must cease.
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[. The CHIA erroneously excludes an assessment of impacts of mining

on the availabilify of water in the serryice areas of Water Users.

The CHIA is required to assess the impacts in the "cumulative impact area" ("CIA").

The CHIA gives an exhaustive, Z-page inventory of the indigenous plant species within the

currently-defined Gentry Mountain CIA, yet ignores the human populations who rely on the

water coming from that area. CHIA, I. Infroduction.

Section 701.5 of 30 C.F.R. defines, "cumulative impact area" to mean the area "within

which impacts resulting from the proposed operation may interact with the impacts of all

anticipated mining on surface and ground-water systems." This, coupled with the $ 507(bxll)

requirement that the CHIA assess "water availability" leads to the conclusion that the service

areas of Water Users should be included in the CIA. However, the current "southern and

eastern boundaries [of the Gentry Mountain CIA] are defined by T165/T175 and R8E/R9E

SLBM, respectively." CHIA, II. Cumulative Impact Area. This covers an area of

approximately Llz square miles.r3 This CIA eliminates an assessment of the hydrologic

impacts of mining and water availability on the downstream communities of Huntington and

Cleveland. By excluding these areas, the CHIA fails to meet the purpose of $ 507(b)(11) that

the CHIA assess hydrologic impacts, " 
''

13 The preamble to the rule proposing the definition of the CIA states, "the cumulative
impact area would be defined to mean, with respect to assessment of the probable cumulative
hydrologic impacts of mining, the surface and ground-water basin(s), . . . which may have a
cumulative hydrologic impact with the proposed operation. . . . The precise areal extent of the
cumulative impact area would be defined, on a permit-by-permit basis . . . ." 47 Fed. Reg.
27,712, 27,714 (June 25, 1982).
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2, The CHIA inadequately addresses hydrologic impacts of mining on
the availability of water to the service areas of Water Users.

Because the CIA excludes the service area of Water lJsers, the CHIA is rendered

inadequate. Under 30 C.F.R. $ 784.14(f), the CHIA is required to.be sufficient to determine

the probable cumulative impact to the hydrologic balance outside the permit area, i.e., the

service areas. As a review of the CHIA indicates, ro analysis of water availability has been

done for these areas.

It may not be argued that water availability of downstream users is not affected by

mining in the Gentry Mor:ntain area. The five mines listed in the CHIA--Bear Canyon, Deer

Creek Mine Waste Rock Storage Facility, Hiawatha Mines Complex, Star Point Mines, and

Trail Canyon Mines--all "consume" groundwater that would eventually make its w&y, one way

or another, to those downstream communities. The CHIA's assessments of impacts of mining

on water availability is very sparse. In this regard, the Gentry Mountain CHIA merely

concludes, "approximately 630 gpm are consumptively lost to mind ventilation (80 gpm) and

evaporation at coal preparation facilities (545 gpm)" and "An upper limit of 20 years has been

estimated for complete flooding of workings and re-establishment of the premining ground

water system." CHIA, VI. Summary. The CIA and CHIA must be completed per the

requirements of law before mining may continue.ra

3. An inadequate CHIA raises the question of whether the permit has
been legally issued or renewed.

The inadequacies of the CHIA make a comparison of PHCs on proposed mining

ra As all of Huntington Creek is still appropriated water, this water must be replaced
pursuant to $ 40- 1 0- 1 8( 15Xc)
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operations with the CHIA inadequate as well. In defending the PHC and CHIA requirements

to the district court, the Secretary of the Interior argued in National Wildlife Federation v.

Lujan: 21 Enral. L. Rep. 2A,125 (D.D.C. 1990), that:

[A]t its option, the operator may submit additional data to assist the regulatory authority
in drawing up the CHIA. Implicit in this suggestion is the view that the operator
almost has to submit such dat4 because if the regulatory authority cannot put together
a CHIA, it may not issue a permit. See SMCRA s 507(bxl l), 30 U.S.C.A. s
1257(b)(11) (CHIA not required until hydrologic information made available by federal
or state agency, but permit shall not be approved until information available and
incorporated into the application) (See NWF v. Hodel. 839 F.2d at 758, construing
statute in this manner.)

Under this analysis, the original permit and the current permit renewal should not have been

granted until there was sufficient information on water availabihf and hydrology to prepare

and incorporate into the CHIA. As is discussed above, DOGM must review the PHC with a

revision of the CHIA and the areal extent of the CIA in mind.

4. The CHIA's findings are inadequate.

Finally, the CHIA's findings are inadequate. Under 30 C.F.R. $ 784.14(f), and R645-

301-729.100 "[t]he CHIA shall be sufficient to determine, for purposes of permit approval,

whether the proposed operation[s] [have] been designed to prevent material damage to the

hydrologic balance outside the permit area." In this regard, the CHIA simply concludes: "[t]he

designs proposed for all anticipated mining operations within the CIA are herein determined

to be consistent with preventing damage to the hydrologic balance outside the proposed mine

plain areas." CHIA, VI. Summary. This is merely an inadequate, misstatement of the

applicable standard for a CHIA. Thus, DOGM must re-visit its Gentry Mountain CHIA and

CIA for the purposes of bringing it into compliance with $ 507(b)(1 1) of SMCRA. As part

of that process, the CIA must be enlarged beyond its current border of T165/T175 and
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R8E/R9E SLBM to include the areas served bv Water Users.

POINT IV.

The arguments below address the issues requested by the Division in its March 25, lggT

letter.

A. UNDER R645-301-750 CO-OP IS REQUIRED TO EITHER
AMEND ITS PLAN OF OPERATIONS OR MAKE REPARATIONS FOR
I}AMAGES CAUSED IF IT CAN BE DEMONSTRATED THAT THE
MINING HAS AI\-Y ITYDROLOGIC EFFECT

The performance standards of R645-301-750 provide:

All coal mining and reclamation operations will be conducted to minimize
disturbance to the hydrologic balance within the permit and adjacent areas, to
prevent material damage to the hydrologic balance outside the permit area . . .

R645-301-750 does not address the quantity of effect that must be demonstrated to require an

operator to amend its plan or make reparations. The omission of language concerning amount

or level of disturbance is evidence that the amount of hydrologic effect is not an issue.

Further, there are many other provisions in the rules that imply the intent was to mandate this

requirement where Agy hydrologic effect can be shown. Of course, in this case any water

diverted in a manner that reduces Water Users vested water rights is.a material impairment and

damage. The fact is that hundreds of acre feet are missing.

For example, R645-301-731 states that the "plan will specifically address any potential

adverse hydrologic consequences identified in the PHC determination prepared under R645-

301-728 and will include preventative and remedial measures." Further, R645-300-148 states

that the permittee will provide "[a]ny new information needed to conect or update the

2 l



information previously submitted to the Division by the permittee under R645-301-112.309.tt 15

R645-300-148.100. This implies that if any new hydrologic effect is demonstrated it must be

addressed by the PHC, even if there is only a potential effect. Of course here we have actual

effects.

The Water Users have demonstrated at this hearing and Co-Op admitted, that there was

a surge in quantity and decrease in quality of the spring water during the time that Co-Op

pumped water into the old workings. That means the mine workings are interconnected with

the Springs and are intercepting Spring recharge water. It is undisputed that Water Users

springs have not recovered their historic flows and the testimony and exhibits introduced

support that conclusion. Thus, the injury is actual, material and continuing, and the Division

must minimize this disturbance and prevent any firrther damage.

B. THE DTYISION MAY ORDER WATER REPLACEMENT AS A
REMEDY THAT IS CTIRRENTLY AVAILABLE AI\D CO.OP IS
REQUIRED TO REPLACE WATER IT CONTAMINATED,
DIMIMSHED, AND/OR INTERRI.]PTEI)

1. The Division May Order Water Replacement As A Remedy
That Is Currentlv Available

Even though the Board has not yet promulgated underground water replacement rules

under the recently enacted amendments to the Utah Coal Regulatory Program, as an

administrative matter, an order of water replacement is a remedy currently available to the

Division. The Surface Mining Control and Reclamation Act of 1977 gives primary

responsibility for developing, authorizing, issuing, and enforcing regulations rested with the

l 5  m r  .' ' This provision
here only to illustrate

applies to instances where cessation
intent.

has been ordered and is presented
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states. 30 U.S.C. $ 1201(0. State laws and regulations must be consistent with, and at least

as stringent as, federal law or else the state risks federal intervention, withdrawal of program

approval, ffid loss of primacy. 30 U.S.C. gg 1211,1253, and 1255. Congress revised SMCRA

(Public Law 95-87) in section 2504 of the Energy Policy Act of 1992 by adding section 720

(1309a). Pub.L. 102-486, 106 Stat. 2776 (1992). Section 1309a of SMCRA requires

undersround mining operations to:

promptly replace any drinking, domestic, or residential water supply of a well
or spring in existence prior to the application for a surface coal mining and
reclamation permit, which has been affected by contamination, diminution, or
intemrption resulting from underground coal mining operations.

30 U.S.C. $ 1309a(a)(2). The Offrce of Surface Mining Reclamation and Enforcement

promulgated a final rule implementing section 1309a and adding "Probable-Hydrologic-

Consequence" and water replacement requirements to 30 C.F.R. $$ 701.5, 784.14, and 817.41.

60 Fed. Reg. 16722 (March 31, 1995).

Since 1979, Utah has required that:

The operator of a surface coal mine shall replace the water supply of an
owner of interest in real property who obtains all or part of his supply of water
for domestic, agriculflral, industrial, or other legitimate use form an
underground or surface source where this supply has been affected by
contamination, diminution, or intemrption proximately resulting from the surface
coal mine operation.

Utah Code Ann. $ 40-l A-29(2) (1979). The 1997 amendments expand this requirement to

underground mining to coincide with and abide by federal law. Further, Rule R645-301-

731.800 of the Utah Administrative Code mirrors the language of the Utah Code. Even Mr.

Hansen, counsel for Co-Op, acknowledged before Chairman Lauriski that the requirement to

replace water is:
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nothing new,
Co-Op's plan
and . . . [ a ] l so
lost.

it's written into the current regulations. R645-301-731 requires
to include measures to be taken to protect or replace water rights
require Co-Op mine to replace any water that's contaminated or

Transcript of Hearing on Tank Seam, 10125194 at 26.

Co-Op cannot now argue that replacement is not required. For replacernent to be a

viable option, however, a source must be identified and be available before intemrption occurs.

That is not the case now and is an issue that must be resolved before the permit may be

renewed.

2. CO-OP Is Required To Replace The 
'Water 

That It
Contaminated, Diminished, And Interrupted

Co-Op is required to replace any water that has been contaminated, diminished or

intemrpted -- regardless of the quantity affected. Utah Code Annotated Section 40-10-18(15)

provides:

(c) Subject to the provisions of Section 40-10-29, the permiffee shall promptly
replace any state-appropriated water in existence prior to the application for a
surface coal mining reclamation permit, which has been affected by
contamination, diminution, or intemrption resulting from underground coal
mining operations.

Utah Code Ann. $ 40-10-18(15) (1997).

The rule of de minimus non curat lex has no application to this determination. That rule is

reserved for circumstances where the harm caused, the potential that the harm will occur, or

the injury suffered by the occurrence would be so minor that the law need not be concerned.

Utah courts recognize, and strongly protect the rights of water owners. This is illustrated by

the Utah Supreme Court's disapproval of the statement made in a State Engineer's decision that

there could be a "de minimus" decrease of the water reaching the lower users "with which the
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courts will not be concerned." Piute Reservoir & Irrigation Co. v. West Panguitch In. &

Reservoir Co.. 367 P.zd 855 (Utah 1962) (holding that a change should not be allowed to

operate without affirmative proof that the rights of the lower water users were not thereby

impaired). Furthermore, Utah has adopted a strict liability standard for interference with water.

Morsan v. Ouailbrook CondominiumJgompany. 704 P.zd 573 (Utah 1985) (instruction on

interference with water properly phrased in terms of strict liability citing water scarcity

rationale of Branch v. Western Petroleum. Inc." 657 P.zd267 (Utah 1982)).

In this case, the Water Users are the owners and purveyors of the water rights in Birch

Spring and Big Bear Spring. These springs are major drinking water sources for Northern

Emery County. Evidence adduced at the hearings revealed that Co-Op's mining operations

have affected these springs through loss of hundreds of acre feet. The actions of Co-Op have

destroyed the historic return flow patterns and consume groundwater which would have

eventually made its way to Water User's springs. Without replacement water, the Water

IJsers' ability to provide a safe and consistent water supply to their constituents is severely

threatened. Thus, rule of de minimus non curat lex does not apply, and Co-Op should be

strictly liable for any contamination, diminution or intemrption of the Water Users' springs

under the mandates of R645-301 -727. They should be ordered to replace the water they have

intercepted.

Where the "de minimus" rule does not apply, the amount of impact is irrelevant.

However, even if the Division finds that the rule could apply to cases involving sush an

important resource, it would not apply in this case. The impact'on the Springs occurring

simultaneously with Co-Op's discharge of excess mine water into the old workings (the
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"event") was extensive and continuing, and its significance is great. The current flows from

the springs are a reduction of hundreds of acre feet from the historical flows. Fwthermore,

Water Users submit that another significance of the "event" was that it established that there

is in fact a relationship between the activities occurring in the mine and the quantiry and

quality of water at their springs. Certainly the continuing potential for an impact of unknown

magnitude cannot be considered de minimus.

CONCLUSION

The informal conference has uncovered the flawed and inaccurate nature of the PHC,

CHIA and CIA, which is the hydrologic information upon which the Permit is based. It has

also demonstrated the material misrepresentations upon which the previous permit renewal was

based. Co-op must not be allowed to profit from such behavior. Finally, the need for

immediate replacement of water and the need for identification of future replacement sources

has been amply demonstrated.

Dated *, *oay of Muy, tgg7.

APPEL & WARLAUMONT

Benjamin T. Wilson
W. Herbert McHarg
Attorneys for Castle Valley
Special Services District

NIELSEN & SENIOR, P.C.

Attorneys for North Emery Water Users
Association and Huntington-Cleveland Irrigation
Company
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CERTIFICATE OF SERVICB

I hereby certify that on this I day of Muy, lgg7,I have caused to be sent, through

the United States mail, first-class, postage prepaid, 4 true and correct copy of the foregoing

OBJECTORS' JOINT POST-INFORMAL MEMORANDUM addressed as follows:

F. Mark Hansen, Esq.
624 North 300 West, Suite 200
Salt Lake Ciry, UT 84103


